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STATEMENT OF IDENTITY AND INTEREST OF AMICI CURIAE
Amicit are non-profit public health organizations and @@y groups who
have worked for decades to protect the public floendevastating dangers of
tobacco use—the leading cause of preventable de&tmerica, taking over
440,000 lives every year.
As Providence’s Flavor Ordinance and Price Ordieargulating sales of

tobacco products will help prevent children fronginaing to use these products

! Amiciare AMERICAN ACADEMY OF PEDIATRICS-RI CHAPTERS;
AMERICAN CANCER SOCIETY CANCER ACTION NETWORK;
AMERICAN HEART ASSOCIATION; AMERICAN LEGACY FONDATDN;
AMERICAN LUNG ASSOCIATION; AMERICAN LUNG ASSOCIATION IN
RHODE ISLAND; CAMPAIGN FOR TOBACCO-FREE KIDS; CEN'HEFOR
SOUTHEAST ASIANS; CHARIHO TRI-TOWN TASK FORCE ON
SUBSTANCE ABUSE PREVENTION; CODAC BEHAVIORAL
HEALTHCARE; DISCOVERY HOUSE; FAMILY SERVICE OF RHOP
ISLAND; FEDERAL HILL HOUSE; JOHN HOPE SETTLEMENT HOSE;
MEETING STREET; NARRAGANSETT CONSULTING; NARRAGANSH
PREVENTION PARTNERSHIP; NATIONAL ASSOCIATION OF CaQUry
AND CITY HEALTH OFFICIALS; RHODE ISLAND COLLEGE SCB®OL OF
NURSING; RHODE ISLAND MEDICAL SOCIETY; RHODE ISLANOPUBLIC
HEALTH INSTITUTE; RHODE ISLAND STATE NURSES ASSOCIAON;
UNIFIED INSIGHT CONSULTING; URBAN LEAGUE OF RHODESLAND;
and YOUTH PRIDE INC.

2“Cigarette smoking causes about 1 out of everyditgein the United States each
year. ... 443,000 deaths annually (includinghie&rom secondhand smoke).”
http://www.cdc.gov/tobacco/data_statistics/fact esbhealth _effects/tobacco_rela
ted_mortality Not including deaths from secondhand smoke, cigasehoking is
estimated to be responsible for 1,695 deaths merigehe state of Rhode Island
alone. Source: Centers for Disease Control andeRtion. State-Specific
Smoking-Attributable Mortality and Years of Potahtiife Lost - United States,
2000-2004MMWR 2009; 58(2):29-33.

1
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as well as help adults quAmicihave a strong interest in ensuring that localities
like Providence have the authority to enact redsienaealth and safety regulations
to protect the community, and particularly youngmle, from the scourge of
tobacco addiction and disease.

Under Federal Rule of Appellate Procedure 2¥a)ici respectfully

represent that all parties have consented to lihg fif thisAmici Curiaebrief?

¢ Amici affirm that no party’s counsel authored this bnmetvhole or in part; no
party or party’s counsel contributed money that wtended to fund preparing or
submitting this brief; and no person contributechethat was intended to fund
the preparation or submission of this brief. FRdApp. P. 29(c)(5).

2
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ISSUES PRESENTED

In deciding Appellants’ preemption arguments, tloen€is presented with

two straightforward issues:

Are Providence’s Ordinances restricting the sdltavored tobacco
products (through its “Flavor Ordinance”) and pioting the sale of
tobacco products at price discounts by couponsrantl-pack offers
(through its “Price Ordinanc8’preempted by the Family Smoking
Prevention and Tobacco Control Act (“FSPTCA") oe frederal Cigarette
Labeling and Advertising Act (“Cigarette Labelingth) that expressly
permitstate and local regulation of satddobacco products?

Are Providence’s Ordinances restricting the sdltavored tobacco
products and prohibiting the sale of tobacco preslatprice discounts by
coupons and multi-pack offers field-preempted bp&hisland law after
the Rhode Island Supreme Court has held that “tisare indication that the
[Rhode Island] General Assembly even impliedly mated to occupy the
field of regulating smoking.Amico’s Inc. v. Mattas/789 A.2d 899, 907
(R.l. 2002)?

“Just as the District Court noted they did below, Tobacco-Company Appellants
refer to Section 14-303 as the “Promotion Ordindh¢Add. 10). Yet just like the

District Court did belowAmicihere for consistency, clarity, and accuracy refer t
Section 14-303 as the “Price Ordinance.” (Add. 10)

3
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SUMMARY OF ARGUMENT

Chief Judge Lisi’'s preemption analysis is coraaad should be affirmed in
all respects.

The plain text of the preemption provisions of BE®PTCA and Cigarette
Labeling Act show that they do not preempt the Rienwce Ordinances. This
reading is bolstered by tls¢rong presumption against federal preemptionaiést
and local health and safety regulations that isonetcome unless preemption is
the clear and manifest purpose of Congress. Ircdse, that presumption against
federal preemption is strengthened because thedadiaances at issue protect the
public—and particularly young people—from tobaccoducts, undoubtedly one
of the greatest public health threats of our timdight of that strong presumption,
the District Court correctly found that the FSPT&Ad Cigarette Labeling Act do
not preempt the Flavor Ordinance or the Price (uulte because the plain text of
the FSPTCA and Cigarette Labeling Aetrmit Providence to do exactly what it
did through these Ordinances—regulate sales ottabproducts. Specifically:

*  While Appellants argue that the FSPTCA preemptd-theor Ordinance,
the District Court correctly found that the FSPTQ@affirms that state or
local regulations related to the sale and/or diatron of tobacco products
are not preemptetly the FSPTCA.” (Add. 29, emphasis addeitjr{g 21

U.S.C. §387p(a)(2)(B)).
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* While Appellants argue that the Cigarette Labelut) preempts the Price
Ordinance, the District Court correctly found thia Price “Ordinance falls
into the category of conduspecifically excludeffom preemptiorby
Subsection 1334(c)” of the Cigarette Labeling Aet&use it merely
“regulates the ‘time, place, and manner’ of howaoagtes may be purchased
in the City of Providence.” (Add. 26, emphasis atjde
Appellants also argue that Rhode Isléa preempts the entire field of

regulation including the Price Ordinance. While Apants assert that the General
Assembly intended to “completely occupy the fietadegulation” of tobacco
product sales (Appellants’ Br. 56), that argumaiisfbecause the Rhode Island
Supreme Court has ruled that “there is no indicati@at the General Assembly
even impliedly intended to occupy the field of riegung smoking.” (Add. 37,
citing with approval Amico’s Inc. v. Mattpg89 A.2d 899, 907 (R.l. 2002)).
Appellants try to avoid that holding by arguingttttee General Assembly
considered but declined to enact “bills with langg&irtually identical” to the
Price Ordinance. (Appellants’ Br. 58). Yet as hstrict Court explained, “the
General Assembly’s apparent disinclination to emagasures similar to the
provision in Section 14-303 is simply insufficidotsupport an inference that the
Legislature intended to preempt completely the legn of tobacco product

sales.” (Add. 38).
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ARGUMENT

1. There is a strong presumption against federal gemption of these
Providence Ordinances protecting health and safety.

In our federalist system, there is a strong presiom@gainst federal
preemption of state and local health and safetylagigns that is not overcome
unless preemption is “the clear and manifest pamdsongress.’Altria Grp. v.
Good 555 U.S. 70, 77-78 (2008). Indeed, this Coutrureds the District Courts to
“start with the assumption that the historic polm@vers of the States [are] not to
be superseded by . . . Federal Act unless thaihésglear and manifest purpose of
Congress, Massachusetts v. Ass’n of Health Maintenaid®d F.3d 176, 179 (1st
Cir. 1999)—a first principle that Chief Judge Lisllowed and based her
preemption analysis upon in this case. (Add. 23).

Rejecting the same argument by these same tobaogoamies that the
FSPTCA preempts a nearly identical New York Cityulation banning the sale of
flavored tobacco products, the Second Circuit ribgemderscored that the
presumption against preemption “is particularlpstr where, as here, a state or
locality seeks to exercise its policy powers tot@ebthe health and safety of its
citizens.” U.S. Smokeless Tobacco Mfg. Co. LLC v. City of Xenk 708 F.3d
428, 432 (2d Cir. 2013) 0.S. Smokeless Tobaccd)llApplying that strong
presumption, the Second Circuit construed narraindyFSPTCA Preemption

Clause but construed broadly its separate clausseing and saving the power

6
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of localities to regulate health and safety: “ghli of our presumption that
Congress has not limited the exercise of localgegtiowers, we adopt a narrower
reading of the preemption clause that also giviesefo the preservation clause.”
Id. at 434. “[l]f there is any ambiguity as to whetltiee local and federal laws can
coexist, we must uphold the [local] ordinancéd’ at 433.

The presumption against federal preemption is gestiwhen the local law
Is intended to protect the public from threatsublg health—and tobacco use
poses one of the greatest public health threatsiofime. Tobacco is the nation’s
leading preventable cause of death. Indeed, amamgumer goods, tobacco
products are uniquely deadly: they kill up to oradflof the people who use them
as they are intended to be use@here is no public health objective of greater
importance than reducing death and disease caysethdcco.

Indeed, the two local ordinances at issue here-Hidneor Ordinance and the
Price Ordinance—are each addressed to a criticaggrtant part of the strategy
in the fight against tobacco-related disease: agrigouth consumption of tobacco
products. Eighty-eight percent (88%) of long-terailydtobacco users try their first
cigarette by the time they are age®1B.young people are able to avoid tobacco

when they are underage, they likely will never beeaegular tobacco users. Yet

> World Health Organization, Report on the Globabdoco Epidemic 8 (2008).
® DHHS, Preventing Tobacco Use Among Youth and Young AduReport of the
Surgeon General (20129t 3 (JA 690).

7
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each day in the United States, nearly 4,000 paopder 18 smoke their first
cigarette, and an additional 1,000 young peopleuh8 become daily cigarette
smokers.

The tobacco industry is well aware that its longra@&nancial well-being
depends on its capacity to addict large numbersmécement users to its deadly
products. So the tobacco companies develop aneémgit strategies to get young
people to start using their products, knowing thath use will eventually become
addiction. The Providence Ordinances address f\lwose strategies: (1) selling
flavored smokeless tobacco and other non-cigat@bi@cco products, which the
industry believes will appeal to young people; &\dthe use of price discounts to
increase demand among price-sensitive young buyers.

Smokeless tobacco, as the record below demonstimatest only dangerous
and addictive in itseft;it also poses dangers as an introductory tobauit
that may serve as a gateway to cigarette smokilmgrecent years, the two largest
U.S. tobacco companies, Altria (the parent compdrBhilip Morris) and
Reynolds American Inc., have acquired large smaekdaigbacco companies and

have aggressively marketed smokeless tobacco pmdspecially to young

"1d.

® The U.S. Dept. of Health and Human Services tatedthat “there is no safe
form of tobacco,” adding that “at least 28 chensaalsmokeless tobacco have
been found to cause cancer.” U.S. Food and DrugiAidtration Fact Sheet,
Flavored Tobacco Product§2010); Connolly Aff., 19 4-8 (JA 616-618)

° Connolly Aff., 17, at 4 (JA 618)
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people!® In addition, tobacco companies have sought to@mage use of their
products by young people by promoting flavored puats, including flavored
smokeless products and products characterizedjassth

Price discounting is another well-established tobandustry strategy to
market products to young people, who are partiufaice-sensitive. There is a
cause and effect relationship between the pri¢ebacco products and their use
by young person¥. Coupons and multi-pack discounts are two effectnays to
implement targeted price discounts because thayceethe price of cigarettes,
thereby attracting greater numbers of youthful siser

Thus, the Providence Ordinances represent one docainunity’s efforts to
protect its young people from addiction to letluddacco products by countering
two of the tobacco industry’s most potent strateg¢oeaddict youth to their
products. Only the clearest direction from Congi&sould suffice to preempt
such a critical exercise of local governmental potwegrotect the public’s health.
As the District Court found, such direction is dfgdacking in this case. (Add. 25-

26, 29-30).

1% Connolly Aff., 19, at 4-5 (JA 618-619)

1 Connolly Aff., 1112-14, at 6-8 (JA 620-622).

12 Chaloupka Aff., 1113, 17, 19 and 23 and Figuraad6 at 6, 9-10 and 12-13
(establishing relationship between prices and ampsion) (JA 532-539).

9
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2. The FSPTCA does not preempt Providence’s Flavd@rdinance.

The Flavor Ordinance is a local regulation of thke f certain tobacco
products within Providence, specifically makingunlawful for any person to sell
or offer for sale any flavored tobacco product tmasumer, except in a smoking
bar.” Providence Code of Ordinances at § 14-884d. 52).

Contrary to the Tobacco-Company Appellants’ arguntiesit the FSPTCA
preempts the Flavor Ordinance, Appellants’ Br.&63, the FSPTCA actually
authorizeghe Flavor Ordinance. As explained below, in tlenptext of the
FSPTCA, Congress stated its intant to preempt local regulation of the sale of
tobacco products.

The FSPTCA, in Section 916, adopted a tripartifgraach to preemption:

A.  First, that section’®reservation Clauseprovides that State and local

governments retain their historical power to retgjlamong other things, the sale
and distribution of tobacco products within theirigdictions:

Except as provided in [the Preemption Clause], ingtim this
subchapter, or rules promulgated under this suliehaghall be
construed to limit the authority of . . . a Statgolitical subdivision

of a State . . . to enact, adopt, promulgate, afiokee any law, rule,
regulation, or other measure with respect to tob@coductghat is in
addition to, or more stringent than, requiremerdtablished under
this subchapternncluding a law, rule, regulation, or other measure
relating to or prohibiting the salalistribution, possession, exposure
to, access to, advertising and promotion of, or afsebacco products
by individuals of any ageénformation reporting to the State, or
measures relating to fire safety standards fordobd@roducts. . . .

10
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21 U.S.C. 8§ 387p(a)jXemphasis added).

And as the District Court below pointed out, “agetdecision by the
United States District Court of the Southern Destaf New York analyzing a local
statute nearly identical to . . . the Flavor Ordicein this case” construed this
Preservation Clause to mean “that the FSPTCA albatste or locality to impose
its own, more restrictive, regulations on the sdlobacco products.” (Add. 28-
29) (citing U.S. Smokeless Tobacco Mfg. Co. v. City of New, YO&F. Supp. 2d
329, 333 (S.D.N.Y. 2010) (0.S. Smokeless Tobacc¢y laff'd, 708 F.3d 428 (2d
Cir. 2013));see alspU.S. Smokeless Tobacco Mfg. Co. v. City of New, ¥8rk
Civ. 10511 (CM), 2011 U.S. Dist. LEXIS 133018, *4.D.N.Y. Nov. 15, 2011)
(“U.S. Smokeless Tobaccd) I(“with respect to regulations relating to, or even
prohibiting, sales of tobacco products, local goveznts are free to go above any
federal floor set either by the FSPTCA or by theARizting pursuant to it.”),
aff'd, 708 F.3d 428 (2d Cir. 2013).

B. Second, threemption Clauseprovides that, notwithstanding the

preservation of local authority to restrict or ptmhthe sale or distribution of
tobacco products, the federal government has axelgsntrol over tobacco
manufacturing, including the establishment of “todmproduct standards”:

No State or political subdivision of a State matabbsh or continue
In effect with respect to a tobacco product anyimrement which is
different from, or in addition to, any requirememder the provisions
of this subchaptaelating to tobacco product standardsremarket

11
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review, adulteration, misbranding, labeling, regisbon, good
manufacturing standards, or modified risk tobacmmpcts.

21 U.S.C. § 387p(a)(2)(A) (emphasis added).

Relying on the plain text of that Preemption Ciuke District Court
reasoned that “the FSPTCA preemption provisiorntesl# tobacco product
standards, not to the sale and/or distributionroflpcts prohibited by Section 14-
309 of the Flavor Ordinance.” (Add. 29).

C. Third, the Preemption Clause is “followeahd limited by (Add. 29,

emphasis added) tigavings Clausewhich clarifies that the Preemption Clause

does not reach local sales or distribution regutatiof tobacco products:

[The Preemption Clause] doest apply to requirements relating to

thesale, distribution possession, information reporting to the State,

exposure to, access to, the advertising and promofi, or use of,
tobacco productby individuals of any age, or relating to fire esgf

standards for tobacco products. . . .

21 U.S.C. § 387p(a)(2)(B) (emphasis added)

As the District Court explained, the Savings Céatreaffirms that state or
local regulations related to the sales and/oritigion of tobacco products are not
preempted by the FSPTCA.” (Add. 2%ccord U.S. Smokeless Tobaccag 108
F.3d at 433 (“pursuant to the savings clause, lleeed that would otherwise fall

within the preservation clause are exempted if tastitute ‘requirements

relating to the sale . . . of . . . tobacco prodtigt

12
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Carefully construing the tripartite structure lo¢ tPreservation, Preemption,
and Savings Clauses, the Second Circuit recentigldpa New York City
ordinance virtually identical to the ProvidencevéliaOrdinance.U.S. Smokeless
I, 708 F.3d 428 (2d Cir. 2013). As the Second Cingainted out, the
Preservation Clause “expressly preserves locdlttizditional power to adopt any
‘measure relating to or prohibiting the sale’ dbdaco products.U.S. Smokeless
Tobacco Il 708 F.3d at 43%(ting 21 U.S.C. § 387p(a)(1)). The Providence
Flavor Ordinance fits well within that descriptioks the Second Circuit further
noted, the authority of localities to adopt measuetated to the sale of tobacco
products “is limited only to the extent that a stat local regulation contravenes
one of the specific prohibitions of the preemptitause,”id., one of which forbids
local governments to impose “any requirementrelating to tobacco product
standards.”ld. (quoting21 U.S.C. § 387p(a)(2)(A)). Even then, as the 8éco
Circuit explained, according to the Saving Cladkesal laws that would
otherwise fall within the preemption clause arenepted if they constitute
‘requirements relating to the sale . . . of tobaaemucts.” Id. (quoting21 U.S.C.
§ 387p(a)(2)(B)). The Second Circuit concluded,tteken in its entirety, Section
916 “distinguishes between manufacturing and tteelrgale of finished products;
it reserves regulation at the manufacturing stxgéusively to the federal

government, but allows states and localities tdinae to regulate sales and other

13
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consumer-related aspects of the industry in theratesof conflicting federal
regulations.” Id. at 434.

In this case, as the District Court found, thevBtaOrdinances a local sales
restriction “prohibit[ing] the sale of flavored tabco products” anywhere in
Providence other than at a tobacco bar. (Add.S0¢h local sales restrictions are
specifically preserved (by the Preservation Clatmejtate and local regulation
and saved (by the Savings Clause) from any reafititge Preemption Clause that
might otherwise seem to reach them. Moreoverftaeor Ordinance in no way
implicates the purpose of the “product standaré@gepmption provision — which is
to avoid conflicting federal and local obligatiorgjarding how tobacco products
aremade.Hence, the Flavor Ordinance is not preempted utideplain text of the
FSPTCA. (Add. 28-30).

The Tobacco-Company Appellants argue now that évaugh the Flavor
Ordinance by its plain text and titfdooks like a sales regulation, it “actually” is a
“content-based manufacturing regulation” desigre'tevade preemption.”
Appellants’ Br. at 43. But that same argument vegascted by the Second Circuit
in the New York City case:

it does not follow that every sales ban—many ofchitwould likely
have some effect on manufacturers’ production d@tss—should be

13 “Sec. 14-309Saleof flavored tobacco products prohibited: It shlunlawful

for any person tgell or offer for sale any flavored tobacco producatwonsumer,
except in a smoking bar” (Add. 52, emphasis added)

14
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regarded as a backdoor ‘requirement . . . relatrtgbacco product

standards’ that is preempted by the FSPTCA, 210J.%&.

387p(a)(2)(A). Such a broad reading of the pre@nptlause, which

collapses the distinction between sales and praégciations, would

render superfluous [the FSPTCA’s] three-part stmetand in

particular would vitiate the preservation clause&ruction that the

Act not be ‘construed to limit the authority of..a State or political

subdivision of a State . . . to enact . . . ande@&@ any . . . measure . . .

prohibiting the sale . . . of tobacco products.'28.C. 8387p(a)(1).
U.S. Smokeless Tobaccao D8 F.3d at 434.

Appellants find it difficult to distinguish betweeagulation of the sale of a
product and regulation of its manufacture, but tharecisely the distinction
drawn by Section 916. Itis, moreover, a distmictinat makes sense in a statute
establishing a scheme to regulate companies thatfiecture tobacco products for
a national market, while preserving to states andlities the authority to decide
which of those products will be legally sold withhreir borders. That this may
result in some states and localities imposing ic&ins on the sale of products that
go beyond federal law is consistent with the FSPE@&erarching objective of
reducing tobacco use, particularly among young [gedtence, allowing state and
local jurisdictions to impose their own sales riesins advances the approach
envisioned by Congress in enacting the FSPTCA.

The Tobacco-Company Appellants insist that thedfl®rdinance is

“actually” a manufacturing regulation because thidicance defines “flavored

tobacco product” as containing “a constituent thgdarts a characterizing flavor.”

15
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(Add. 51). They argue that because its definitisesuthe termconstituent’ the
Ordinance must therefore be a preempiadiufacturingregulation. Appellants’
Br. 43, 47-50. But, as the Second Circuit expldjribat argument fails because:

the City does not care what goes into the tobactww the flavor is

produced, but only whether the final tobacco prdslace ultimately

characterized by—or marketed as having—a flavan. nidtter the

level of generality used to define ‘flavored tobagroducts,’ the

ordinance is not easily read to direct manufactuasrto which

ingredients they may or may not include in theodarcts.
U.S. Smokeless Tobacca D8 F.3d at 434. The same holds true here. Indeed
IS not necessary to know what specific “constitaéate in a tobacco product, or
to know anything about how the product is manufiectuto know that its sale in
Providence would violate the Flavor Ordinance. @eeds to know only that it
imparts a “characterizing flavor,” defined as “atthguishable taste or aroma . . .
either before or during consumption” of the prodifct imparts such a flavor then
it may be presumed that it does so because of Smnstituent” in the product,
but the Flavor Ordinance does not infringe on tbAIS authority to determine
whichchemicals and “constituents” may be used in martufang tobacco
products. Hence, it is not preempted by the FSPTCA

The Tobacco-Company Appellants heavy reliancBlari Meat Ass'n v.

Harris, 132 S. Ct. 965 (20129eeAppellants’ Br. 43, 47, is misplaced because the

Flavor Ordinance here is easily distinguishablenftbe California slaughterhouse

16
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statute that was held to be a preempted manufagtatandard there. As explained
by the Second Circuit i.S. Smokeless Tobaccq Il

[tjo be sold in the state, meat would have to beshia be processed in

a particular way. The [flavored tobacco productimance at issue

here does not concern itself with the mode of mactufing, or with

the ingredients that may be included in tobaccapets. Rather, it

prohibits the sale of a recognized category of¢cobgroducts,

characterized by their flavor. . . . Plaintiff$§fat to characterize the

ordinance as a manufacturing standard is tantantouddgscribing a

ban on cigarettes as a manufacturing standard rmagdhat cigars

be manufactured in minimum sizes and with tobaeadlather than

paper wrappings.
708 F.3d at 435, n. 5. Hence, the Tobacco-Compapekants’ preemption
argument against the Flavor Ordinance simply urisave

Finally, even if it could be said that restrictsoon the sale of tobacco
products, like the Flavor Ordinance, have somer@utlieffect on manufacturing
product standards, the Savings Clause of Secti6rw@iild preclude preemption.
The Savings Clause unequivocally provides thaPtleemption Clause “does not
apply to requirements relating to the sale . .tobacco products.” 21 U.S.C. §
387p(a)(2)(B). Because the Flavor Ordinance if suquirement, it cannot be

preempted regardless of any claimed impact it nmigive on the manufacture of

tobacco products.

17
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3. The Cigarette Labeling Act does not preempt Pradence’s Price
Ordinance.

The Price Ordinance is a local regulation of tHe s&tobacco products
within Providence, specifically forbidding any taa license holder to “accept or
redeem, offer to accept or redeem, or cause omhygerson to accept or redeem
or offer to accept or redeem any coupon that pes/ahy tobacco products
without charge or for less than the listed or n@talunted price” or to sell tobacco
products or cigarettes to consumers “through ania4pack discounts (e.g. ‘buy-
two-get-one-free’) or otherwise provide or disttidto consumers” tobacco
products or cigarettes “for less than the listedam-discounted price in exchange
for the purchase” of any other tobacco productigarette. Price Ordinance § 14-
303, 11 1-4; (Add. 48-49). Simply put, the Priceli@ance tells retailers that when
they sell tobacco products in Providence they caslash the price through
coupons or multi-pack discounts.

As explained in Argument Section 2 above, the FS®F3@reservation and
Savings Clauses explicitly preserve to state aodl lauthorities the power to
regulate the sale of tobacco products. Indeed, Woys themselves characterize
the Savings Clause as permitting “state and loocatmments to regulate where,
when, and how tobacco products are sold .**. The Price Ordinance regulates

the price at which tobacco products are sold irvilence—clearly a regulation of

4 Appellants’ Br. at 45.
18
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“how” tobacco products are sold.

Given that the FSPTCA expressly preserves statéogatiauthority over
regulation of how tobacco products are sold, Agpedl shift ground by arguing
that a separate federal statute, the Cigarettelibgb&ct, preempts the Price
Ordinance. Appellants’ Br. 17-27. Appellants retythe express preemption
clause of Section 1334(b) of the Cigarette Labefag which preempts state and
local governments from imposing “requirements ahgoitions ...with respect to
the advertising or promotion of any cigarettes”.15 U.S.C. § 1334(b).

The Tobacco-Company Appellants rely heavilyppe-2009 cases such as
Jones v. Vilsagk272 F.3d 1030, 1036'f&ir. 2001) androckwood v. City of
Burlington, 21 F. Supp. 2d 411, 419-20 (D. Vt. 1998), to arthat pricing
discounts are “promotion” preempted by federal lander Section 1334(b).
Appellants’ Br. at 19-20. However, when Congrasacted the FSPTCA in 2009,
it not only made clear its intent to leave intaxtdl authority to regulate the sale
and distribution of tobacco products through th® FSA’s Preservation and
Savings Clauses as discussed above, busatsdtaneouslyarrowed the scope of
the Cigarette Labeling Act'Section 1334(b) preemption clause.

Specifically, while leaving in place the Cigardtibeling Act’'s Section
1334(b) preemption clause providing—

No requirement or prohibition based on smoking la@alth shall be
Imposed under State law with respect to the adregior promotion

19



Casedgkd093-1009cumeRliReALerPOSPAge Fage: I5ate BIRIE: l06707RWOZ/ 20 Bhiry FpiyARYGOE39135

of any cigarettes the packages of which are lakhalednformity with
the provisions of this Act—

the FSPTCA of 2008ddeda new subsection (c) to Section 1334 of the Citare

Labeling Act providing—
Notwithstanding subsection (l3,State or locality may enact statutes
and promulgate regulationdased on smoking and health, that take
effect after the effective date of the [FSPTG@#posing specific bans
or restrictions on the time, place, and manrmrt not contentof the
advertising or promotion of any cigarettes.

15 U.S.C. § 1334(c) (emphasis added).

Read in harmony with the FSPTCA'’s Preservation@awings Clauses, the
plain language of this new Section 1334(c) estabithat Congress intended to
preempt only a very narrow category of regulatiotisese that regulate the
“content of cigarette advertising and promotional materiand otherwise
provided broad authority to state and local govesmi® to establish time, place,
and manner restrictions in addition to regulatialgs of tobacco products. Hence,
as the District Court explained, the Tobacco-Compaopellants’ reliance on
cases that “precede the exclusionary provisioreatin 1334(c)” is misplaced.
(Add. 26).

By the plain text of the FSPTCA Preservation andr@gs Clausesand by
adding the new savings provision at Section 1334f(the Cigarette Labeling Act,

Congress expressed its intent to sharply limit f@dgreemption to the minimum

necessary to advance the federal interest in uni&tandards applicable to the
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manufacture of tobacco products and to the comtecigarette advertising and
promotional material> The FSPTCA establishes no national standardsdiegg
the price of tobacco products and there is nothirtge statute to suggest an
intention to preempt the authority of states oaliies to regulate the price of
tobacco product®,

Moreover, the Price Ordinance is easily distingaidé from the municipal
regulation at issue iB3-34 94" St. Grocery Store v. New York City Board of
Health 685 F.3d 174 (2d Cir. 2012), the only post-2089eccited by Appellants.
That case involved a regulation requiring all tajmacetailers to display signs

bearing graphic images showing the adverse hefiéibte of smoking at the point

1> Congress’ primary purpose in including a preempficovision in the Cigarette
Labeling Act was to avoid “diverse, nonuniform, arahfusing cigarette labeling
and advertising regulations” that would impose totig and burdensome
obligations on tobacco companies that advertiseimerous jurisdictions. Pub. L.
No. 89-92, 82 (1965) (codified as amended at 15Q@J.81331 (2011). The Price
Ordinance does not interfere with this federalnegébecause it does not concern
itself with the content of advertisements or ofpotional material.

1% In fact, roughly half of the states regulate thieipg of tobacco products through
cigarette minimum price laws. U.S. Ctrs. for Dise@ontrol & PreventiorState
Cigarette Minimum Price Laws-- United States, 20@® MORBIDITY &
MORTALITY WEEKLY RPT. 389, 389 (Apr. 9, 2009vailable at
http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5913a@ihThese types of
pricing laws have long been deemed to be constitatiand have not been
challenged under the FCLAASee, e.gSimonetti, Inc. v. State ex rel. Galliat32
So. 2d 252, 253 (Ala. 1961) (noting that 38 states enacted minimum price laws,
and “the courts have been practically unanimoufirming the principles of these
laws against constitutional attack”).
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of sale. The Second Circuit held that this wasrder@t-based regulation because
“requiring a warning sign in close proximity to iga&rette display has practically
the same effect as requiring a warning on the aysipself, thereby directly
affecting the content of the promotional messagweged to consumers at the
point of display.” Id. at 183. The Court distinguished other regulatiaffiscting
promotion in a way that makes clear why the PrawigePrice Ordinance is not
preempted:

To be clear, we do not hold that every state aalloggulation affecting
promotion violates the Labeling Act’s preemptioause. Section 1334(c)
provides a safe harbor for laws regulating the tiph@ce or manner of
promotional activity. For example, the City’s ragunent that retailers
display cigarettes only behind the counter or iocked container [Citation
omitted] clearly affects promotional display, bubwid fall within this
exception, as it only affects the place and maonhére display. Only
requirements or prohibitions directly affecting ttantentof the
manufacturers’ promotional message to consumergrasmpted.

Id. at 184 (emphasis in original).

The Price Ordinance does nothing to affect theesaraf any promotional
message; rather it simply limits the manner in \ntsgellers can discount the
purchase price of tobacco products. As the Dis@aiirt explained:

Rather than controlling the content of promotiomaadvertising

material, Section 14-303 regulates the ‘time, placel manner’ of

how cigarettes may be purchased in the City of Bemce. As such,

the [Price] Ordinance falls into the category ofdoctspecifically

excluded from preemption by Subsection 133dkid)provides no

conflict with the intended purpose of the Labelkg regarding
uniform cigarette labeling and advertising.
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(Add. 26, emphasis added).

Appellants also misapply and distort First Amendtyp@mciples in an effort
to transform the Price Ordinance into a “contesstriction.

First, Appellants analogize the Price Ordinanceestrictions on free
expression that have been found to be content-zessise they favor some
speech over other speech based on the viewpoiptessed. According to
Appellants, the Price Ordinance is content-baseddbse it attacks only coupons
and discounts that reference a specific subjedemattobacco.” Appellants’ Br.
at 22. But that analysis is not helpful in detemimg the meaning of the distinction
between “content” and “time, place or manner” iesbns drawn by statutory
preemption provisions that address only one predutiarettes. The preemption
provisions of the Cigarette Labeling Act draw aidigion between restrictions on
the content of cigarette advertising or promotimg restrictions relating to the
time, place, and manner of the advertising or ptwnaf cigarettes. If, as
Appellants’ argue, any restriction on tobacco paigd@lone necessarily is a
restriction on content, then the possibility oféinplace, and manner restrictions
relating to cigarettes alone would be nullifiedndér Appellant’s reading of the
statute, th@nly un-preempted time, place and manner restrictiocigarette
promotion would be one that restricted similarlg ffromotion ofll products.

This is a result that Congress could not possiblyehintended when it amended
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the Cigarette Labeling Act by the FSPTCA of 20009.

Second, Appellants argue that the Price Ordinasicentent-based because
it prohibits only certain promotions: “Coupons andlti-pack discounts that tell
consumers that prices offered are less than regaladiscounted prices of
tobacco products.” Appellants’ Br. at 22. Thajuanent proceeds from the false
premise that there is no distinction between aleggun of a commercial
transaction and a regulation of commercial spefechAppellants, the Price
Ordinance, by barring redemption of discount cogpamd prohibiting multi-pack
discounts, is necessarily a regulation of the aardémessages implied by those
kinds of commercial transactions (including, acaogdo Appellants, the message
“you’re getting a bargain.”)d. But, as the Supreme Court explained4n
Liquormart, Inc. v. Rhode Islan817 U.S. 484, 512 (1996): “A State’s regulation
of the sale of goods differs in kind from a State&gulation of accurate
information about those goods.” ThejuormartCourt further noted that “the
entire commercial speech doctrine, after all, repnés an accommodation between
the right to speak and hear expression about gadiservices and the right of
government to regulate the sales of such goodseamices.ld. at 499 (citation
omitted). Appellants purport to apply First Amerehmhprinciples to determine the
meaning of the preemption provisions of the Cigareabeling Act, but are far

from faithful to those principles.

24



Casedgkd093-1009cumeRliehLerPOSPAge Pave: Iate PIRIE: F06707RWOZ/ 20 Bhiry FpiyARYGOE39135

Tellingly, the Supreme Court has held that preeompdif state regulation of
advertising or promotion of cigarettes “still leav&gnificant power in the hands
of States to . . . regulate conduct.brillard Tobacco Co. v. Reilly533 U.S. 525,
551 (2001). If such basic aspects of commerceiam@ structures are not
conduct that the states may regulate, it is diffituimagine over what sort of
conduct they might retain “significant power.” Kotg in the FSPTCA'’s 2009
amendment of the Cigarette Labeling Act suggesiisithvas intended to
eviscerate state and local regulation of commetalzcco transactions by
regarding them as restrictions on the content eésp about those transactions.
Indeed, the FSPTCA was intended to preserve statéoaal authority over sales
and distribution of tobacco products, and, throuigi2009 amendment to the
Cigarette Labeling Acexpandthe scope of state and local authority over the
advertising and promotion of cigarettaest limit it.

Thus, even if the Price Ordinance were regardedrastriction on
“promotion,” it cannot be regarded as a restricbarpromotional “content,” and
thus is not preempted by the Cigarette Labelingascamended by the FSPTCA of

2009Y

7 Appellants’ additional argument—that the Price iBadce is content-based
because it targets the “primary” effects of speech jts “secondary effects”—
(Appellants’ Br. at 22-23) also is based on thedaremise that a regulation of a
commercial transaction is necessarily a regulaticspeech. Again, the Price
Ordinance bars specific kinds of promotional tratisas. It regulates speech only
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4. Rhode Island law does not preempt the Pric@rdinance.

The Tobacco-Company Appellants’ last argumertias the Price
Ordinance is impliedly preempted Byhode Islandaws that “completely occupy
the field” regulating the sale of tobacco produgégspellants’ Br. at 56. That
argument fails for several reasons.

First, the Supreme Court of Rhode Island alreayteld that “there is no
indication that the General Assembly even impliedtgnded to occupy the field
of regulating smoking.Amico’s Inc. v. Mattos/89 A.2d 899, 907 (R.l. 2002)
(listing Rhode Island statutes that demonstraté&Sieeral Assembly’s recognition
of municipalities’ authority to regulate smokingdartain areas)sge alscAdd.

37) (District Court below citing with approvAmico’sas undercutting Appellants’
field-preemption argument under Rhode Island 1&w) Appellants cannot show
that the Price Ordinance regulating tobacco prodalets is “within the historical
dominion” of exclusive control by the Staeown of East Greenwich v. O'Neil
617 A.2d 104, 111 (R.I. 1992) (Supreme Court aldiknog factors in field-
preemption and home-rule analysis under Rhodeddtm).

Second, far from excluding local governments frgdaying any role in the

field of tobacco sales regulation, the General Addg recognizeshat local

insofar as it prohibits the offer of an illegal protional transaction. Nothing in
the Cigarette Labeling Act’s preemption provisisaggest a Congressional intent
to prohibit states and localities from making ceraommercial tobacco
transactions illegal, as well as prohibiting theeobf such illegal transactions
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governments play important roles in the field dfdoco sales regulationsee,
e.g.,R.l. Gen. Laws 88 11-9-13.6 (directing Health Dépant to coordinate and
promote enforcement of prohibition of tobacco ¢aleinors with local
authorities) and 11-9-13.11 (conferring enforcenpawer upon local police
departments). Hence, the General Assemblynbasccupied exclusively the field
of tobacco sales regulation let alone found thatftum regulation” by the State
alone “is necessary®O'Neil, 617 A.2d at 111.

Third, although the Tobacco-Company Appellants aifew Rhode Island
statutes prohibiting selling tobacco to minors gy free tobacco products to
minors, or within 500 feet of a school, Appellar®s: at 57, Appellants do not
come close to showing, through that limited acgivibat General Assembly
intended to occupy exclusively this entire fieldrefulation. As distinguished by
the District Court, none of those “state law sawtiprohibiting the sale or free
distribution of tobacco products to minors contansxpress reservation of power
over the regulation of the distribution of tobagroducts.” (Add. 37). Hence, the
Tobacco-Company Appellants fail to show that the€sal Assembly intended to
occupy exclusively the field of regulation over gaes of tobacco products
including the Price Ordinance. (Add. Emjng Amico’s 789 A.2d at 907).

Fourth, while the Rhode Island Supreme Court teathat it is “most

critical” to consider “if the action of a municifg has a significant effect upon

27



Casedgkd093-1009cumeRliREALerPISPAge Pawe: I3ate BIRIE: F06707RWOZ/ 20 Bhiry FpiyARYGOE39135

people outside the home rule town or city, the enast apt to be deemed one of
statewide concernO'Neil, 617 A.2d at 111, here that factor cagminst
preemption because the Price Ordinance by its pdainhaso effect or force
outside the City of ProvidencBeePrice Ordinance § 14-303 (Add. 48-49).
Appellants retort that the General Assembly ab&rsd but declined to
enact “bills with language virtually identical” tbe Price Ordinance. (Appellants’
Br. 58). But declining to occupy a field of localgulation does not equal
occupying a field of local regulation—and Appellsudb not cite a single case
holding otherwise. As the District Court explainétie General Assembly’s
apparent disinclination to enact measures sinoldiné provision in Section 14-303
Is simply insufficient to support an inference ttieg Legislature intended to
preempt completely the regulation of tobacco prodates.” (Add. 37-38kee
also U.S. Smokeless Tobaccp2D11 U.S. Dist. LEXIS, at * 8 (“That the FDA
may someday choose to regulate smokeless tobacdaqgts in a manner
inconsistent with the Ordinance does not meantkigaCity is deprived of its
power to regulaten the absence of such actinilemphasis added). Hence,
Appellants’ final preemption argument fails becaleggslative silence and

inaction do not equal field preemption.
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Indeed, in rejecting a field preemption argumaerthie tobacco regulation
context, the Rhode Island Supreme Court itself nwdeigr that when the General
Assembly intends to occupy a field of regulatidrknows precisely how to do so:

In its enactment of statutes regulating smoking,@&eneral Assembly

at no time disclosed, by implication or otherwigg,intent to occupy

exclusively the field of regulating smoking as thegislature

explicitly did in G.L. 1956 8§ 39-1-1jc when it preempted local
regulation of utilities. Sedown of E. Greenwich v. Narragansett

Electric Co.,651 A.2d 725, 729 (R. I. 1994).

Amico’s 789 A.2d at 908. Thus, as the General Assemidyniod occupied
exclusively the field regulating the sales of tatmaproducts, Rhode Island

law does not preempt the Price Ordinance.
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CONCLUSION

The Preservation and Savings Clauses of the FSPaS€#ell as the new
Savings Clause at Section 1334(c) of the Cigatetbeling Act, authorize
Providence to do exactly what it did through thaviel Ordinance and Price
Ordinance—regulate the sale of tobacco productsgm of the strong
presumption against federal preemption of thesal loealth and safety
regulations, aimed at the public health objectiveusbing youth consumption of
tobacco products, neither the FSPTCA nor the Cigateabeling Act show
Congress’s “clear and manifest purpose” to preesuph local regulations.
Likewise, the Rhode Island General Assembly byns#eand inaction never
intended to preempt the entire field of regulatdmobacco product sales. Hence,
Amicirequest that this Court reject all of the TobacawPany Appellants’
preemption arguments, affirm the District Courtfsroon, and uphold these

Providence Ordinances.
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